
159

THE RIGHT TO STAND AS AN 
INDEPENDENT CANDIDATE IN 
NATIONAL AND PROVINCIAL 
ELECTIONS: MAJOLA V THE 
PRESIDENT 

loammI Wolf
*

Key words: constitutional principles, constitutional interpretation, elections

I  BackGround to the case

In Majola v The President,1 the applicant challenged the constitutionality of 
s 57A read with schedule 1A of the Electoral Act 73 of 1998. In the event of 
it being declared invalid, the applicant sought an order to the effect that the 
2009 general elections be nullified and new elections called. The applicant 
argued that the current electoral law was in conflict with the political rights 
guaranteed under s 19 of the Bill of Rights. This, according to the applicant, 
was the case insofar as the system of pure proportional representation of 
political parties without any possibility to directly elect representatives 
does not permit independent candidates to contest elections to the National 
Assembly and provincial legislatures, hence the application that impugned 
provisions be declared unconstitutional.

The case is of interest because it raises a number of important issues about 
the validity of the current electoral system. It challenges the constitutional 
legitimacy of the core elements of the current pure proportional representation 
electoral system with closed lists. Inherent in this electoral system is that 
it forces voters to elect a political party instead of voting for candidates of 
their choice. The electoral system also bars independent candidates seeking 
election to the national and provincial legislatures. Independent candidates, 
however, can and do stand in 50 per cent of the ward seats in local government 
elections (and quite frequently win).

The gist of the argument of the applicant is briefly as follows: the current 
electoral system constitutes an unreasonable and unjustifiable limitation 
of the right of citizens, who are not members of political parties, to stand 
for office in the National Assembly and provincial legislatures. This is in 
conflict with s 19(3)(b) of the Bill of Rights, which guarantees that ‘every 
adult citizen’ has the right to stand for public office, and if elected to hold 
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1 [2012] ZAGPJHC 236 (30 October 2012).
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office. In addition, s 47(1) of the Constitution of the Republic of South Africa, 
1996 explicitly endorses the principle that ‘every citizen, who is qualified to 
vote for the National Assembly is eligible to be a member of the Assembly’. 
The latter provision expressly precludes a few categories of persons to be 
candidates for election, inter alia, civil servants, unrehabilitated insolvents, 
mentally retarded persons and persons who have been convicted of an offence 
and sentenced to more than 12 months’ imprisonment. 

Persons with no affiliation to a political party are obviously not barred 
by the Constitution to stand for office. Thus Votani Majola argued that the 
exclusion of citizens, who are not members of political parties to stand for 
office is unconstitutional, because such a limitation of political rights goes 
beyond the scope of valid limitation in terms of s 36 of the Constitution. 
Indeed, he argued, the right of independent candidates to stand for office 
is not only limited by s 57A of the Electoral Act but completely ousted 
by it.2 The legislature, however, is bound by the Bill of Rights and may 
not negate any political rights or hollow them out completely.3 When the 
Assembly adopts legislation, including legislation regulating the electoral 
system such as ss 46(1)(a), 105(1)(a) and 157(2) demand, it is bound by s 8(1) 
of the Constitution to respect political rights and must remain within the 
boundaries of its constitutional powers. By precluding a substantial segment 
of eligible citizens who have no political party affiliation from standing 
for political office, the legislature negated their rights completely, so the 
argument went. 

The applicant argued that the Constitution obliges the legislature to cast 
the electoral system in a form that would secure proportional representation 

2 A legislature would, for example, be able to validly restrict the right of an independent candidate 
by requiring a candidacy endorsement of a specified number of voters supporting his candidacy 
in order to participate in elections. This would be reasonable otherwise there could be a 
proliferation of candidates, which could have the effect of clogging political choices. 

3 The interim Constitution of the Republic of South Africa, Act 200 of 1993 originally contained 
a guarantee of the essential content of fundamental rights similar to art 19(2) of the German 
Constitution. The founding fathers of the 1949 German Constitution (Grundgesetz) expressly 
included this guarantee in their Bill of Rights after the 12 years of the National Socialist 
dictatorship. The reason for this was that the Bill of Rights of the Weimar Constitution proved 
insufficient to prevent the complete hollowing out of rights of the Jewish minority. Their political 
rights, property rights and right to life were hollowed out to the extent that nothing remained 
of them. This was possible because it was disputed in the Weimar era whether the Constitution 
had a higher ranking than ordinary legislation, which made it possible for Parliament to limit 
fundamental rights in an unrestrained manner or to oust them completely. The chancellor also 
had very wide decree powers. Thus, to prevent such a catastrophe in future, a provision was 
added to the Bill of Rights in 1949 that states explicitly that the core of any fundamental rights 
might never be completely sacrificed in the process of restricting rights. In other words, no 
fundamental right may ever be completely ousted. Since the notion of the essential content 
guarantee was already strongly built into the scope of rights protection by s 36 of the final 
Constitution of South Africa and because the principle that rights could not be completely ousted 
had meanwhile become part of the jurisprudence underpinning the various elements of the test of 
proportionality, the essential content guarantee was not explicitly stated in the final Constitution 
anymore. This also has to do with the murkiness of some theories that were developed such as that 
of Güterabwägung. On the development of the jurisprudence in this regard, see L Blaauw-Wolf 
‘The “Balancing of Interests” with Reference to the Principle of Proportionality and the Doctrine 
of “Güterabwägung” – A Comparative Analysis’ (1999) 14 SA Public Law 178, 191–214.
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of political parties in general but at the same time do justice to securing the 
political rights of individual citizens under s 19 of the Bill of Rights. Further, 
he argued, the ousting of the right to run independently for political office 
constitutes a limitation of his rights under s 19(3)(b) which is neither reasonable 
nor justifiable.4 Such a limitation stands in no proportion to the objective of 
achieving proportional representation of political parties and is at the cost of 
the vast majority of citizens with no party affiliation. The legislation therefore 
unconstitutionally discriminates between them and citizens who are members 
of political parties. The applicant contended that the complete restriction 
or ousting of his right to seek political office as an independent candidate 
should be declared unconstitutional because there are models of proportional 
representation other than the pure proportional closed-list system which would 
be more suitable to accommodate the rights of non-party members to stand for 
office. He pointed out that proportional representation, in general, could also 
be achieved ‘when an electoral system provides for the achievement of overall 
or complete proportionality, bar the deviation caused by the participation of 
independent candidates’.5 

The applicant argued, further, that the legislature is obliged under ss 46 
and 105 to cast the electoral system in a form that would do justice to the 
political rights of the citizen and ensure that political parties are in general 
proportionally represented in the legislative bodies. He argued that enough 
time has passed since the adoption of the 1996 Constitution for the legislature 
to comply with this obligation and that the transitional measures, which had 
become a permanent feature meanwhile, could no longer be tolerated.6

II  the JudGment In a nutshell

A detailed discussion of the judgment will follow in part III. The main 
tenor of the judgment was that the right of individual citizens, who are 
not members of a political party, is not infringed if they cannot stand as 
independent candidates in an election. Voters must vote for candidates who 
have been nominated for party-lists. The court further held that a harmonious 
interpretation of the relevant constitutional provisions is to be preferred but 
that this was not an instance where the limitation clause was applicable. The 
court also rejected the argument that the pure proportional representation 
electoral system was merely conceived of as a transitional measure and held 
that the constitutional obligation of the legislature to adopt an electoral system 
that would accommodate the norm of proportional representation of political 
parties was subject to the transitional arrangement.7 

4 Constitution s 36(1).
5 Majola (note 1 above) para 41 read with paras 22–3. 
6 Ibid para 23. 
7 Majola (note 1 above) paras 24–5.
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III  merIts of the JudGment

(a)  Applicability of the limitation clause

Majola presents a straight-forward instance where the right of a citizen to 
stand for office should be balanced with the requirement of the electoral system 
to generally reflect proportional representation of political parties. What the 
applicant in effect asked from the court was that it interprets these provisions 
in a harmonious manner so that justice would be done to both norms.8 In 
his judgment, however, Mokgoatlheng J surprisingly maintained that ‘the 
applicant argues for an oppositional or disjunctive reading of sections 19 and 
46(1)(d) of the Constitution’. This approach to constitutional interpretation, 
he continued, ‘has been rejected in favour of an approach which calls for a 
harmonious reading of the Constitution’.9 With reference to s 36(3)(b) of the 
limitation clause,10 he stated that the provision was not applicable since the 
rights of the applicant were not restricted in any way.11 

Two comments are pertinent with regard to the position taken by the court. 
First, the court referred to a non-existent provision of the Constitution: s 36 
does not have a subsection (3). It looks like a sloppy interpolation of ss 36 
and 19(3)(b). Second, contrary to what the court suggested, the applicant in 
fact requested that the court apply a harmonious interpretation of these two 
provisions, and did not in fact argue for a disjunctive reading of ss 19(3)(b) 
and 46(1)(d) of the Constitution. 

The relevant provision that deals with the limitation of fundamental rights 
is not the imagined s 36(3)(b) but s 36(1). S 36(1) determines that a limitation 
by way of a law of general application is only allowed on condition that it 
is reasonable and justifiable in an open and democratic society based on 
human dignity, equality and freedom, taking into account all relevant factors, 
including (a) the nature of the right; (b) the importance of the purpose of the 
limitation; (c) the nature and extent of the limitation; (d) the relation between 
the limitation and its purpose; and (e) less restrictive means to achieve the 
purpose. 

The limitation of state power is a core element of the constitutional state 
paradigm.12 The principle of proportionality, which is set out in s 36 of the 
Bill of Rights, aims at curbing excesses of state power.13 One could therefore 
rightly wonder what caused the court to misconstrue the applicable provision 
of the Constitution in as far as determining what the hurdles are for the 

8 For a discussion of the limitation clause and the balancing of interests see Blaauw-Wolf (note 3 
above) 178–214; L Blaauw-Wolf & J Wolf ‘A Comparison between German and South African 
Limitation Provisions’ (1996) 113 SALJ 267–96.

9 Majola (note 1 above) para 24. The presiding judge cited the Constitutional Court judgment of 
Minister of Finance v Van Heerden 2004 (6) SA 121 (CC) in support of his argument. In this 
judgment, Moseneke J refers to a harmonious interpretation of constitutional norms in para 28.

10 Ibid para 9.
11 Ibid para 47. The court held that: ‘The reference by the applicant to section 36 of the Constitution 

is misplaced because the provisions of section 36 are not applicable in this matter. Section 36 
only applies where there is a limitation of a constitutional right.’

12 Ibid 193.
13 Ibid 200, 207–13.
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valid limitation of rights.14 The court failed to take cognisance of the fact 
that the contested statutory provision completely ousted the right of eligible 
citizens with no party affiliation to stand for office and that a harmonious 
interpretation of ss 19(3)(b) and 46(1)(d) could only be achieved by applying 
s 36(1) of the Constitution.

A harmonious interpretation of the Constitution implies that the Constitution 
must be interpreted as a holistic unity in order to avoid an internal conflict of 
various constitutional provisions. This implies an ‘optimization’ of the relevant 
provisions in the sense that each of the relevant provisions co-influences 
the solution without ranking them.15 Such a harmonious interpretation of 
constitutional provisions is a well-established rule in German constitutional 
interpretation,16 and has been endorsed by the South African Constitutional 
Court in several cases.17 In Matatiele Municipality v President of the RSA, 
Ngcobo J referring to a German Constitutional Court judgment held that: 

Our Constitution embodies the basic and fundamental objectives of our constitutional 
democracy. Like the German Constitution, it ‘has an inner unity, and the meaning of any 
one part is linked to that of other provisions. Taken as a unit [our] Constitution reflects 
certain overarching principles and fundamental decisions to which individual provisions 
are subordinate’. Individual provisions of the Constitution cannot therefore be considered 
and construed in isolation. They must be construed in a manner that is compatible with 
those basic and fundamental principles of our democracy. Constitutional provisions must be 
construed purposively and in the light of the Constitution as a whole.18 

An antimony between constitutional provisions usually arises only once such 
provisions are concretised in a specific instance.19 In this case, the scope of the 
legislature’s power to adopt legislation that provides for an electoral system 
which results in general in proportional representation of political parties, 
must be interpreted to be in harmony with the political rights of a citizen to 
stand for office in terms of s 19(3) of the Bill of Rights: both provisions must 
be optimised and one may not be preferred at the cost of the other. 

In Germany, the Bill of Rights is no longer interpreted only as an expression 
of public-law rights (subjektive Berechtigungen) vis-á-vis state organs, but as 
an expression of objective norms setting out their structural relation to state 

14 For a checklist to determine whether or not a restriction is constitutional, see Blaauw-Wolf (note 
3 above) 190–1. 

15 Ibid 212.
16 For a discussion, see H Ehmke ‘Prinzipien der Verfassungsinterpretation’ in Veröffentlichungen 

der Vereinigung der Deutschen Staatsrechtslehrer (1963) 53, 77; K Hesse Grundzüge des 
Verfassungsrechts 20 ed (1999) 11; F Müller Einheit der Verfassung (1979) 225 ff; F Müller 
Juristische Metodik 7 ed (1997) 257–61.

17 In De Reuck v Director of Public Prosecutions, Witwatersrand Local Division 2004 1 SA 406 
(CC) para 55, the Constitutional Court endorsed the view that ‘constitutional rights are mutually 
interrelated and interdependent and form a single constitutional value system’. In MEC for 
Education, KwaZulu-Natal v Pillay 2008 1 SA 474 (CC) paras 63–4, the court reaffirmed that: 
‘These values are not mutually exclusive but enhance and reinforce each other.’ See also Minister 
of Finance v Van Heerden 2004 (6) SA 121 (CC) para 28 which the presiding judge cited in 
Majola’s case.

18 Matatiele Municipality v President of the RSA 2007 6 SA 477 (CC) para 36. Ngcobo J quoted a 
judgment of the German Federal Constitutional Court (BVerfGE 1, 14).

19 F Müller ‘Basic Questions of Constitutional Concretization’ (1999) 10 Stellenbosch LR 269–82. 
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organs.20 In other words, the Bill of Rights concretises fundamental rights 
as well as the normative competencies of state organs in relation to these 
rights.21

(b)  Electoral law subjected to transitional measures 

The court further presented the novel idea that the constitutional obligation 
of the legislature to cast the electoral system in a proper form ‘is subject to’ 
the transitional measures set out in annexure A of schedule 6 to the 1996 
Constitution.22 Schedule 6 contains various transitional measures from the 
1993 to the 1996 Constitution. Annexure A to it replaced certain provisions of 
the original schedule 2 to the interim Constitution, which regulated the first 
free elections in 1994. 

This approach of the court is as problematic as the one referred to above. 
It is difficult to accept that the obligation of the legislature to design an 
electoral system that accommodates all relevant constitutional norms should 
remain subject to the temporary measures that were intended to facilitate the 
democratic transition. 

It was agreed at the time to postpone the implementation of a final electoral 
system until the final Constitution was adopted, in time for the 1999 elections. 
Due to severe time constraints,23 schedule 2 to the interim Constitution thus 
determined that the first elections of 1994 should be conducted on the basis 
of a pure proportional electoral system. There was no voter registration 
requirement either; voters simply had to present a prescribed identity 
document at the ballot box.24 Quotas for representation were determined for 

20 BVerfGE 1, 14 (32); BVerfGE 49, 24 (56).
21 BVerfGE 4, 7 (15), (17); BVerfGE 12, 45 (50). For a discussion, see P Schneider ‘Prinzipien 

der Verfassungsinterpretation’ in Veröffentlichungen der Vereinigung der Deutschen 
Staatsrechtslehrer (1963) 1, 31; Ehmke (note 16 above) 89 ff; F Ossenbühl ‘Probleme und Wege 
der Verfassungsauslegung’ (1965) Die öffentliche Verwaltung 649, 657; Müller Juristische 
Metodik (note 16 above) 261–2; Hesse (note 16 above) 29. This link was made very early on 
by R Smend Verfassung und Verfassungsrecht 2 ed (1968) 88; R Smend Staatsrechtliche 
Abhandlungen (1955) 198, 318 ff; 2 ed (1968) 190.

22 Majola (note 1 above) paras 30–3, 35.
23 The Multi-Party Negotiating Forum reached an agreement on the framework of the first free 

elections in June 1993. The first elections were scheduled for April 1994. It would hardly have 
been possible to compile voters’ rolls with millions of new voters or to delineate constituencies 
on such short notice. 

24 If a voter did not possess an official South African identity document, s/he could apply for a 
temporary voting card, issued by the Department of Home Affairs on proof of official identity. 
This resolved the problematic issue of voters without any official documentation, as well as 
voters with documentation issued by the former homeland governments. In total, 3.5 million 
temporary voter’s cards were issued, including a number of such cards to under-age voters 
(although the exact number is not known). These cards were made available two months before 
the elections. See A Wall ‘South Africa’ in A Evrensel (ed) Voter Registration in Africa: A 
Comparative Analysis (2010) 305, 319; S Booysen & G Masterson ‘South Africa’ in D Kadima & 
S Booysen (eds) Compendium of Elections in Southern Africa 1989–2009: 20 Years of Multiparty 
Democracy (2009) 387, 405–6.
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each province based on its population density and seats were allocated on a 
pure proportional basis to political parties.25 

Schedule 4 to the interim Constitution contained a number of constitutional 
principles relating to the electoral system that had to be accommodated by 
the final Constitution – inter alia principles I, II and VIII. Principle VIII 
prescribed the following framework for the future political system:

There shall be representative government embracing multi-party democracy, regular 
elections, universal adult suffrage, a common voters’ roll, and, in general, proportional 
representation.

(c)  Founding values of section 1(d) of the Constitution

Section 1(d) of the Constitution repeats the elements listed by principle VIII 
almost verbatim with the exception of the last phrase referring to proportional 
representation. Proportional representation is explicitly mentioned in ss 46(1)
(d), 105(1)(d) and 157(3) of the Constitution though. These provisions prescribe 
proportional representation of political parties in the national, provincial and 
local governments respectively. 

Whereas majoritarian electoral systems tend to favour stronger parties at 
the expense of weaker ones and often distort actual voter support for specific 
political parties, proportional representation aims at allocating a number of 
seats in the legislature to each political party that corresponds to its relative 
voter support. Proportional representation of political parties thus provides 
a fairer reflection of political opinion and the support for specific political 
parties.26 In majoritarian electoral systems candidates are usually elected in 
single-member constituencies and the winner of an election is the ‘first-past-
the-post’ (in other words, the one who has balloted more votes than the next 
best candidate, but not necessarily more than all his opponents put together). 
Proportional electoral systems can be based on pure proportionality or they 
can be constituency-based. In pure proportional representation systems, 
voters are required to vote only for a political party and must accept the 
candidates listed by the parties in their order of preference. This system 
has the disadvantage that it shifts popular sovereignty from the collective 
of individual citizens to political parties. Thus, other forms of proportional 
representation with a combination of direct constituency-based elections and 

25 The interim Constitution was assented to on 25 January 1994 and commenced on 27 April 1994 
– the date for which the first elections were scheduled. For a discussion of the first elections, see 
IM Rautenbach & IFJ Malherbe Constitutional Law 5 ed (2009) 129–30.

26 D Nohlen Wahlrecht und Parteisystem: Zur Theorie und Empirie der Wahlsysteme 5 ed (2007) 
63–82; R Schmidt Staatsorganisationsrecht sowie Grundzüge des Verfassungsprozeßrechts 5 
ed (2005) 36–7; K Stern Das Staatsrecht der Bundesrepublik Deutschland vol I, 2 ed (1984) 
295; G Carpenter Introduction to South African Constitutional Law (1987) 168. See also diverse 
contributions in JM Colomer (ed) Handbook of Electoral System Choice (2004). For an overview 
of all the different proportional representation systems, their advantages and drawbacks, how the 
respective ballots look and how the seats are allocated, see DJ Amy Proportional Representation 
Voting Systems (2006) <https://www.mtholyoke.edu/acad/polit/damy/BeginnningReading/
PRsystems.htm>.
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party-lists to ensure proportional representation of political parties in general 
are usually preferred. The trend is also away from closed lists where voters 
are not able to indicate their preference for any candidates on the list, but 
must accept the list in the order presented by the party. An open list system 
allows voters to express a preference for particular candidates, not just parties. 
It is designed to give voters some say over the order of the list and which 
candidates get elected.27

The founding values of s 1(d) is of particular relevance in the case of 
Majola, because the court reasoned that the citizen is only entitled to exercise 
his political rights under s 19(3) in a political party context and not in an 
individual capacity as independent candidates. This, according to the court, 
is because the Constitution ‘entrenches a party system’ and thus ‘only parties 
may contest elections at the National Assembly and Provincial Legislature 
level’.28 It is certainly correct that the Constitution entrenches a multi-party 
democracy, but it is highly questionable whether the exercise of the right 
to stand for office is restricted to members of political parties, or whether 
the right to vote for representatives in the legislature could be restricted to 
candidates exclusively selected by political parties from members of the 
respective political parties. 

Section 1(d) entrenches both universal adult suffrage and a multi-party 
system. Before the concept of universal adult suffrage is elucidated in more 
detail, it is important to first determine what kind of party system is envisaged 
by s 1(d). 

(i)  Multi-party system

A multi-party system can be distinguished from one-party and two-party 
systems. A one-party system is usually found in authoritarian regimes where 
voters are allowed to vote only for a single party. A two-party system is a form 
of party system where two major political parties dominate voting in nearly 
all elections, at every level. It is typical for ‘first-past-the-post’ majoritarian 
single-member constituency-based electoral systems. It has a high threshold 
of exclusion (50 per cent) and thus non-majority parties may be frozen out 
completely, while small parties are unlikely to win representation even if 
more than two parties compete.29 The most important disadvantage of such an 
electoral system is that it does not provide a fair reflection of political opinion 
or the relative voter support for specific political parties. It favours the stronger 
parties at the expense of the weaker ones and distorts voter representation. 

27 K Benoit ‘Which Electoral Formula is the Most Proportional? A New Look with New Evidence’ 
(2000) 8 Political Analysis 381–8; M Gallagher ‘Comparing Proportional Electoral Systems: 
Quotas, Thresholds, Paradoxes and Majorities’ (1992) 22 British J of Political Science 469–96. 

28 Majola (note 1 above) paras 26 ff & 47.
29 BN Grofman & A Reynolds ‘Electoral Systems and the Art of Constitutional Engineering: 

An Inventory of the Main Findings’ in R Mudambi, P Navarra & G Sobbio Rules and Reason: 
Perspectives on Constitutional Political Economy (2001) 125,130.
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Whereas majoritarian electoral systems generally result in two-party 
politics, proportional representation of political parties enhances multi-
party politics. A multi-party system therefore refers to a system where three 
or more political parties have the capacity to gain control of government 
separately or in coalition.30 A proportional electoral system has the advantage 
that it provides a more accurate representation of parties and accommodates 
a broader spectrum of voter opinion. It is more inclusive insofar as smaller 
parties and/or parties representing special interests have a better chance 
of representation. Proportional representation is therefore better suited to 
guarantee equal opportunities for political parties. 

Thus, one can say that the multi-party system envisaged by s 1(d) endorses a 
very specific kind of party system, and not just any party system. It precludes 
the legislature from either installing a one-party system or reverting back to 
a majoritarian electoral system. Since the provision prescribes a multi-party 
system, one can infer that proportional representation is implicit to the concept 
of a multi-party democracy. It does not really matter, therefore, that s 1(d) does 
not explicitly refer to proportional representation.31

30 Grofman & Reynolds ibid 130.
31 The Constitutional Court discussed arguments contending that proportional representation is not 

part of the entrenched founding values of s 1 in United Democratic Movement v President of the 
Republic of South Africa (African Christian Democratic Party Intervening; Institute for Democracy 
in South Africa as amicus curiae) 2003 (1) SA 495 (CC), [2002] ZACC 21, 2002 (11) BCLR 1179 
paras 28–9. The court considered the notion of a multi-party system of democratic government in  
s 1(d) as foundational value of the Constitution and whether there is a direct link between a 
multi-party system and proportional electoral systems. In a first step, the court held that a 
multi-party democratic system excludes a one-party state (para 24). The court did not make a 
distinction between a two-party system, which is typically associated with majoritarian electoral 
systems, and a multi-party system, which is associated with proportional representation of 
political parties though. It did not take any cognisance of these distinctions in political science 
and constitutional law. Since the few South African constitutional law handbooks cited by the 
court in note 14 did not refer to these well-established distinctions in political science and other 
constitutional systems, the court simply assumed that any system where the number of political 
parties is not limited can be termed a multi-party system (paras 25–6). It even regards the US 
electoral system as a multi-party system, although it is actually a majoritarian two-party system 
(para 29). On the basis of this line of reasoning, the court then concluded that ‘proportional 
representation is not included in the founding values. Nor, in our view, can it be implied as 
a requirement of multi-party democracy’ (para 30). The court further appears to associate 
constituency-based electoral systems exclusively with majoritarian electoral systems, thus 
creating the impression that proportional electoral systems cannot also be constituency-based 
and that the sole choice is that of pure proportionality (para 33). The court tended in the same 
direction in Ramakatsa v Magashule [2012] ZACC 31 para 68. In both cases, these comments 
were merely obiter dicta. In none of these cases the court has been called upon to interpret the 
scope of political rights of individuals under s 19(3) or the implications of the pure proportional 
electoral system for popular sovereignty of the people. These views also stand in stark contrast 
to previous judgments of the court such as Certification of the Constitution of the Western 
Cape, 1997 1998 (1) SA 655 (CC) para 45 where the court explicitly acknowledged the existence 
of a ‘wide variety of proportional representation systems’ which could be implemented by the 
National Assembly, referring to A Reynolds & B Reilly (eds) The International IDEA Handbook 
of Electoral System Design (1997).
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(ii)  A democratic system

There is a further internal qualifier with regard to the type of multi-party 
system that has been entrenched by s 1(d). Only democratic multi-party 
systems are permitted. Block systems can also take the form of multi-party 
systems but would not qualify as legitimate because they are not democratic. 

Block systems are usually employed by authoritarian regimes to create the 
illusion of political plurality in order to avoid the stigma of one-party rule. This 
kind of block system was prevalent in former communist regimes of Eastern 
Europe. The ‘block system’ denotes legal (ie not forbidden) political parties 
in an authoritarian or totalitarian regime in the sense of auxiliary parties 
and members of a ruling coalition. A ‘block party’ thus signifies a political 
party that is a constituent member of such an electoral block. Candidates of 
the block coalition were consolidated in a single party-list that was strictly 
controlled by party bosses. Unlike democratic systems where each political 
party contests elections in its own right with its own list of candidates and 
tries to win as much voter support for its proposed policies, this is not the case 
in block systems. Block systems function like a kind of permanent coalition. 
Thus members of the block coalition are not considered to be opposition or 
political alternatives. This system was used to establish hegemonic power and 
not to facilitate democratic competition of political parties for voter support.32 

Such a block system undermines the notion of fair competition and 
equal opportunities of political parties because the block parties pool their 
candidates on a single party-list and thus have an unfair advantage over other 
parties. A democracy, however, needs competitiveness of political parties 
and uncertainty of voter support in order to foster accountability.33 For this 
reason, the German Federal Constitutional Court emphasised the notion of a 
‘streitbare Demokratie’ (competitive democracy) and declared block systems 
to be incompatible with the norms of fair elections and equal chances for 
political parties.34

If more than one party runs on a single list, it is not possible to determine 
the relative voter support of each party that joined their candidates on the list. 
The electoral officers would thus not be able to ascertain with any degree 
of certainty whether an individual party of such an electoral block gained 
an absolute majority if all other competing parties together got less than 50 
per cent of the votes. In other words, it is possible that such a pooling of 
candidates could lead to an election outcome which brings a party to power 

32 See R Schröder ‘Geschichte des DDR-Rechts’ 2004 Jura 73–81; B Vogel, D Nohlen & RO 
Schultze Wahlen in Deutschland: Theorie, Geschichte, Dokumente 1848–1970 (1971) 273; R 
Kulbach, H Wever & E Förtsch Parteien im Blocksystem der DDR (1969). 

33 See A Habib ‘Five Steps to a Better Democracy’ Mail & Guardian (7 October 2005); L 
Schlemmer ‘Deformation of Political Culture by One-party Dominance’ in Konrad-Adenauer-
Stiftung Challenges to Democracy by One-party Dominance: A Comparative Assessment (2005) 
117.

34 BVerfGE 5, 133 (136, 139).
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under whose banner the election was contested, even if that party did not gain 
an absolute majority.35 

It also implies that if the dominant partner in the electoral block does 
not get an absolute majority in elections, no formal coalition agreement on 
policy is concluded to reflect the political bargaining power of each of the 
coalition partners. Democratic practice therefore requires that each party 
should contest elections in its own right. Only once the election outcome has 
been ascertained, the party with the best election results can proceed with 
coalition talks if it did not win an absolute majority. The relative voter support 
of the coalition partners in relation to each other determines their political 
bargaining power in the coalition and their share of power in terms of the 
number of cabinet posts.36 

In a block system it can also happen that parties enter Parliament without 
having taken part in the elections – at least not officially. They are thus 
represented in Parliament or can even be co-opted in the cabinet although 
they have no direct voter mandate. This is obviously not democratic or fair to 
other parties that play by the rules and they would be able to contest such a 
practice as unconstitutional.37 

35 When no party ballots an absolute majority, then the party that gets the most votes is usually 
first in line to build a coalition government. The coalition with a relative majority in relation 
to others may rule. The following example explains the point: Party A and Party B operate as 
an electoral block where Party B does not officially participate in elections but they pool their 
candidates. The pooled election result is 55 per cent, but if each of them participated in their 
own right, Party A would have gotten 30 per cent of the votes and Party B 25 per cent, whereas a 
third party, C actually got 45 per cent of the votes. Due to the unfair pooling of candidates on one 
election list Party A and Party B would be able to govern, although Party C ought to have been 
the primary coalition partner with the first choice to form a coalition government. Party C would 
be precluded to rule even though it could have formed a coalition government with Party B. 
However, if Party B’s preferred coalition partner is Party A, they can nevertheless rule because 
they have a relative majority in relation to Party C. Yet, if neither Party A nor Party B want to 
form a coalition government with Party C or with each other, Party C may decide to rule with a 
minority government due to its relatively good results in order to avoid calling new elections.

36 If Party A gained 40 per cent of the votes, Party B 35 per cent, Party C 20 per cent and Party D 
5 per cent of the votes, then Party A could form a coalition government with any of the other 
parties, provided the coalition has a relative majority in relation to possible other coalition 
formations. If Party A forms a coalition government with Party C, for example, their relative 
support would be a relation of 40:20, which means that Party A would be entitled to two-thirds of 
the cabinet posts and Party C to a third in the coalition government. The dominant partner in the 
coalition also has the right that the leader of the cabinet is appointed from their party.

37 Political parties are legal persons and can assert the right to equal treatment in terms of s 9 
read with s 8(4) of the Bill of Rights. Section 8(4) permits that a fundamental right which is 
not restricted to certain categories of persons, for example citizens of the country, could be 
extended to legal persons to the extent that the nature of such a right permits. Article 19(3) of the 
German Bill of Rights contains a similar provision. Although art 21 of the Grundgesetz explicitly 
guarantees equal opportunities for political parties, the German Federal Constitutional Court 
has also protected equal opportunities for political parties in numerous cases on the basis of the 
equality clause under art 3 of their Bill of Rights – see BVerfGE 84, 264 (312 ff); BVerfGE 91, 262 
(269). In the absence of a provision in the South African Constitution that specifically guarantees 
equal rights and opportunities for political parties like art 21 of the German Constitution, the 
courts will obviously have to rely on s 9 of the Bill of Rights. Individual members of political 
parties would be able to assert their right to fair elections under s 19(2) of the Bill of Rights in 
their capacity as citizens of the country.
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(iii)  Universal adult suffrage, common voters’ roll, regular elections and 
accountability

Apart from the democratic multi-party system, the foundational values in 
s 1(d) also endorse the notion of universal adult suffrage, a common voters’ roll 
and regular elections. In addition, s 1(d) specifies that the democratic system 
should be devised in a manner to ‘ensure accountability, responsiveness and 
openness’. 

Immanent in the term ‘universal suffrage’ is that all adult citizens are 
entitled to these rights. Universal suffrage is thus on a par with the notion 
of a multi-party democracy. These values have not been ranked and are 
equally important. Thus one can conclude that the court in Majola’s case 
unconstitutionally ranked the party system higher than political rights 
associated with the notion of universal adult suffrage. Moreover, as will be 
set out subsequently, the court endorsed a specific variation of proportional 
representation that is least suitable to ensure accountability and openness and 
which, in addition, completely ousts the rights of voters to vote for candidates 
with no party affiliation and the right of eligible citizens who are not members 
of political parties to seek election as independent candidates.

(d)  Political rights under section 19 as conduit of popular sovereignty

The concept of universal adult suffrage has been amplified in more detail 
by s 19 of the Bill of Rights. It refers to the right of every adult citizen to 
stand for political office, the choice to be a member of a political party and/
or to campaign for it, the right to vote, and the right to free, fair and regular 
elections.

The rights enumerated by s 19 of the Bill of Rights are different from other 
fundamental rights. They represent the core rights aimed at establishing 
popular sovereignty and emphasise the direct link between eligible voters 
and candidates standing for office and democratically elected legislatures. If a 
representative legislature is truly to fulfil the ideal of democracy, this must be 
legitimate and based on popular consent. The notion of popular sovereignty 
in a parliamentary democracy is captured by the idea of a ‘government of the 
people by the people for the people’.38 This principle is echoed by s 42(3) of the 
Constitution, which states that the National Assembly is ‘elected to represent 
the people and to ensure government by the people’. That presupposes 

38 Rautenbach & Malherbe (note 25 above) 117; E-W Böckenförde ‘Demokratie als 
Verfassungsprinzip’ in J Isensee & P Kirchhof (eds) Handbuch des Staatsrechts vol II, 3 ed 
(2004) 429, 445–8; P Badura ‘Die Parlamentarische Demokratie’ in J Isensee & P Kirchhof (eds) 
Handbuch des Staatsrechts vol II, 3 ed (2004) 497, 519–26, 530–3; Carpenter (note 26 above) 
166–7. The idea of a ‘government of the people by the people for the people’ can be traced to 
the Gettysburg address of Lincoln in 1863 describing self-government. The tenor of his address 
was that such a government should be taken from the people themselves, rather than from a 
hereditary, aristocratic class and operated for the good of the people.
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that the representatives of the people must have been chosen by the people 
themselves.39 

Popular sovereignty may not be shifted to political parties in that parties 
are elected instead of representatives. Each of the provisions of s 19 contains 
an internal qualifier, which restricts these rights exclusively to citizens of the 
country:40 

• Section 19(1) states that every citizen is ‘free to make political choices, 
which includes the right to form a political party and to campaign for 
such a party’. An individual is thus free to choose whether he wants to be 
a member of a political party or not. If he wants to campaign for a party, 
he may.

• In equally clear language s 19(2) states that every citizen ‘has the right to 
free, fair and regular elections for any legislative body’. 

• Similarly s 19(3)(a) guarantees the right of every adult citizen to vote. 
Section 19(3)(b) guarantees the right of every adult citizen to stand for 
public office, and if elected, to hold office. In terms of the wording of 
this provision, there is no requirement of political party affiliation as a 
prerequisite to vote or to stand as a candidate in an election. It is therefore 
always individuals who exercise these powers, irrespective of the fact 
whether they are members of a political party or not. 

To summarise, political rights cannot be claimed by other individuals such as 
foreigners or minors. These rights also cannot be extended to juristic persons 
like a political party as would be possible in relation to other fundamental 
rights.41 Although political rights may be exercised in a political party context 
as a form of freedom of association, political parties only play an intermediate 
role. Political rights enumerated by s 19 rest exclusively with individual 
eligible citizens because these rights are rooted in citizenship. 

(i)  The nature and import of political rights

The importance of these rights is underscored by s 3(2) of the Constitution, 
which provides that ‘all citizens are equally entitled to the rights, privileges 
and benefits of citizenship’. Implicit in s 19(3) as read with s 3(2) is that every 
citizen has the right to participate in the democratic processes, be that to stand 
for office or to vote for the candidates of their choice. Since individual citizens 

39 Constitution s 19 read with ss 3(2) & 42(3). The right to vote as guaranteed in the Constitution 
is understood to be general, equal, direct and secret. See Rautenbach & Malherbe (note 25 
above) 123; P Ncholo ‘The Right to Vote’ in N Steytler et al (eds) Free and Fair Elections (1994) 
57; J Brickhill & R Babiuch ‘Political Rights’ in S Woolman et al (eds) Constitutional Law of 
South Africa (2013) 45-10(b). This is similar to the electoral system requirements in terms of the 
German Constitution: see Schmidt (note 26 above) 38–48.

40 On the immanent limits of rights, see Blaauw-Wolf (note 3 above) 190.
41 Constitution s 8(4) allows that other fundamental rights could be extended to legal persons 

to the extent required by the nature of the rights. Free association of its members and equal 
opportunities to campaign for voter support are such rights that could be claimed by political 
parties in their capacity as legal persons.

THE RIGHT TO STAND AS AN INDEPENDENT CANDIDATE 171

SAJHR_2014_1_Text.indd   171 2014/03/07   11:11 AM



are equally entitled to these rights, it further implies that double membership 
of political parties or candidates standing simultaneously for more than one 
political party would thwart the norm of equal entitlement. 

None of the above provisions justifies the creation of a second-class category 
of voters or eligible candidates. In this spirit, Majola argued that s 57A of the 
Electoral Act infringes upon his right as a citizen to stand for office because 
the electoral law unconstitutionally discriminates between different categories 
of eligible citizens wishing to stand for office by disqualifying all who are not 
members of political parties. 

The court failed altogether to consider the nature and import of these 
political rights as it is required by the limitation clause.42 It simply rejected 
Majola’s objection to being barred from standing as an independent candidate 
on the following basis:

In this case, no constitutional right to vote for the party of one’s choice is limited because 
constitutionally only parties may contest elections at National Assembly and Provincial 
Legislature level. There is accordingly no scope for any argument regarding the violation of 
any independent candidate’s or individual’s political constitutional rights. 43

It is clear, the court continued, that members of Parliament are ‘composed 
of members drawn from political party lists’44 because ‘Annexure A of 
Schedule 6 only permits a party electoral system’.45 Hence, ‘only persons 
whose names appear in the political party lists submitted are eligible to 
occupy seats in the National Assembly and Provincial Legislature’.46 The 
court further maintained that regardless of the textual meaning of s 19(3) 
of the Bill of Rights, such assemblies at national and provincial levels are 
‘constitutionally constituted only through party lists’.47 The court further 
held that the Constitution intended that only local government legislatures 
should be elected on a constituency basis, thus implying that the Constitution 
prescribes a pure proportional system with no constituency-based options at 
the national and provincial levels.

As pointed out before, the court failed to notice that the transitional 
arrangement was conceived as a temporary measure. Furthermore, the right 
to vote and the right to stand for office are two different rights and not the 
flipside of the same coin. Despite a clear constitutional obligation under s 8(1) 
of the Constitution to respect and protect all fundamental rights, the court 
found that this was not necessary insofar as the political rights of Majola were 
concerned. 

The court also overlooked that political representation of the electorate by 
eligible candidates is a core element of the democratic representation. Section 
42(3) of the Constitution stipulates that the National Assembly ‘is elected to 

42 Bill of Rights s 36(1)(a) & (b).
43 Majola (note 1 above) para 47.
44 Ibid para 32.
45 Ibid para 35.
46 Ibid para 30.
47 Ibid para 36.
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represent the people’. It does not state that the National Assembly represents 
political parties.

(ii)  The nature and extent of the limitation and the relation between  
the limitation and its purpose

The limitation clause further requires that courts should consider the nature 
and extent of a limitation of rights as well as the relation between the limitation 
and its purpose.48

Citizens may obviously choose to channel their political aspirations 
through a political party of their choice, but there is no scope to reduce the 
exercise of political rights to this intermediate option. That, the wording of 
s 19(1) makes clear: the right to make political choices ‘includes the right’ to 
associate oneself with a political party; the provision does not state that every 
citizen ‘must be’ a member of a political party. Neither does s 19(3)(b) reduce 
eligible candidates to members of political parties. 

The Constitutional Court has emphasised the importance of political rights 
on numerous occasions. In August v Electoral Commission,49 Sachs J on 
behalf of the majority of the Constitutional Court held that the ‘universality of 
the franchise is important not only for nationhood and democracy. The vote of 
each and every citizen is a badge of dignity and of personhood. Quite literally, 
it says that everybody counts’.50 Yet, the court in Majola’s case found that he 
does not count when he wants to stand for political office.

In Minister of Home Affairs v NICRO,51 Chaskalson CJ emphasised that 
political rights may not be restricted in a manner that specific categories of 
persons are excluded: 

In the light of our history, where denial of the right to vote was used to entrench white 
supremacy and to marginalise the great majority of the people of our country, it is for us a 
precious right which must be vigilantly protected.52

Since s 19(3) of the Bill of Rights makes no distinction in the importance 
of the right to vote and the right to stand for political office, it follows that 
the exclusion of a large number of persons from qualifying to be eligible as 
candidates for political office cannot be justified. Should the line of reasoning 
adopted by the court in Majola’s case prevail, this would imply that roughly 
two million persons who are members of political parties will have the 
exclusive right to be candidates for elections. The rest of an estimated 21 
million citizens who also qualify as potential eligible candidates would be 
precluded to stand for office. As in the apartheid era there would again be 
a second class of citizens, namely those who are not members of political 
parties that are excluded from standing for political office. 

48 Bill of Rights s 36(1)(c) & (d).
49 1999 (3) SA 1 (CC).
50 Ibid para 17.
51 Minister of Home Affairs v National Institute for Crime Prevention and the Reintegration of 

Offenders (NICRO) 2005 (3) SA 280 (CC).
52 Ibid para 47.
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In democracies the process of choosing representatives is governed 
primarily by two sets of institutional rules: methods of candidate selection 
by the state’s electoral laws and methods of candidate selection framed by 
party rules.53 Due to gross irregularities in the process of candidate selection 
in ANC branches in the run-up to the party’s national congress in 2012, the 
Constitutional Court protected fair candidate selection procedures in the case 
of Ramakatsa v Magashule.54 It cannot be, though, that candidate eligibility 
in political party structures, which are mere intermediaries through which 
political aspirations may be channelled, is better protected than the direct 
candidate eligibility for legislative bodies of the country where these state 
organs are symbols of popular sovereignty.

The nature and extent of the limitation of the right to stand for political 
office is therefore quite excessive. Yet, there seems to be no plausible reason 
why independent candidates who are not members of political parties should 
be excluded from doing so altogether. Since it is possible for persons who are 
not members of political parties to run for office at a local government level, 
there appears to be no reason why this should not be possible in elections at 
the national and provincial levels as well. The restriction of the right to stand 
for political office to members of political parties therefore cannot be said 
to be reasonable or justifiable – especially not in the context of democratic 
constituent power.

(e)  More suitable variations of proportional representation

(i)  Less restrictive limitation measures to be preferred

The limitation clause further requires that when fundamental rights are 
limited, and it is reasonable and could be justified, then the less restrictive 
means to achieve the purpose must be selected.55 In terms of the Constitution, 
the purpose of the legislation is to ensure that the electoral system results ‘in 
general, in proportional representation’.56 This implies that once the hurdle 
is taken that a limitation of the right of eligible citizens to stand for office is 
reasonable and justifiable – which, in this case, I argue was not the case – then 
a measure that infringes least upon the fundamental right should be preferred.

The court, however, brushed the applicant’s arguments aside that there are 
more appropriate forms of proportional representation than the current system 
of pure proportional representation with closed lists that would not infringe 
upon the right of a citizen, who is not a member of a political party, to stand 
as a candidate in elections. The court ruled that ‘the applicant cannot dictate 

53 For a discussion of such democratic selection rules, see in general P Mitchell ‘Voters and their 
Representatives: Electoral Institutions and Delegation in Parliamentary Democracies’ (2000) 37 
European J of Political Research 335–51.

54 [2012] ZACC 31.
55 Bill of Rights s 36(1)(e).
56 Constitution ss 46(1)(d), 105(1)(d) & 157(3).
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to the National Assembly which electoral system is the best able to serve his 
interests [or] the interest [sic] of the people of South Africa’.57 

The applicant obviously cannot ‘dictate’ to the Assembly how the electoral 
system should look in detail, but he has a right to contest undue restrictions 
of his political rights which go beyond a reasonable and justifiable limitation 
thereof. The Assembly does not have an unrestrained discretionary power in 
relation to the electoral system it may adopt as the Court seems to suggest.58 
Such a stance, with all due respect, smacks of the doctrine of parliamentary 
sovereignty that was replaced by the constitutional state paradigm in 1994.59 

The reasoning of Mokgoatlheng J that the current system of pure 
proportional representation with closed lists at a national and provincial level 
is per se constitutional just because it results in proportional representation of 
political parties is unconvincing. There is no substantiation for the contention 
that the Constitution intended only the local government level elections to 
be constituency-based but not the national and provincial levels as well.60 In 
relation to all three levels of representation the Constitution only provides that 
it must ‘in general’ be proportional.61

The Constitution does not prescribe a specific kind of proportional 
electoral system that should be adopted by the legislature for the national 
and provincial legislatures. The Constitutional Court confirmed this in 
Certification of the Constitution of the Western Cape, 1997 and referred to 
the ‘wide variety of proportional representation systems’ which could be 
implemented by the National Assembly.62 In United Democratic Movement 
v The President the Court again reiterated that ‘the details of that system 
[proportional representation] are not prescribed and section 46(1)(d) leaves 
these to be determined by national legislation.’63 The Constitution, however, 
lays down a number of norms that the legislature should abide by when it 
adopts legislation regulating the electoral system. 

Likewise the Constitution does not prescribe which method of seat 
allocation should be followed to ensure proportional representation of political 
parties. Thus, the legislature has some leeway to choose which system of seat 
allocation it wants to implement. Seat allocation methods are conveniently 
divided into two groups: those based on largest remainders and those based 

57 Majola (note 1 above) para 40.
58 Ibid para 33.
59 The constitutional state paradigm was endorsed in numerous constitutional court cases, for 

example, in S v Makwanyane 1995 (3) SA 391 (CC) paras 130, 140, 155–6 & 220; Ex Parte 
Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the 
Republic of South Africa, 1996 1996 (4) SA 744 (CC) paras 10, 34, 153 & 194. On the concept 
of the constitutional state paradigm, see in general LC Blaauw ‘The Rechtsstaat Idea Compared 
with the Rule of Law as a Paradigm for Protecting Rights’ (1990) 107 SALJ 76, 78–92.

60 Majola (note 1 above) paras 45–6.
61 Constitution ss 46(1)(d), 105(1)(d) & 157(3).
62 Certification of the Constitution of the Western Cape, 1997 1998 (1) SA 655 (CC) para 45. In 

this case, the Court referred to the exposition of A Reynolds & B Reilly (eds) The International 
IDEA Handbook of Electoral System Design (1997), who describe different types of proportional 
electoral systems.

63 United Democratic Movement (note 31 above) para 40.
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on highest averages. The single transferable vote system has its own distinct 
characteristics.64 The advantage of the single-transferable-vote system over 
the simpler pure proportional list system, for example, lies in the fact that it is 
primarily candidate-orientated rather than party-orientated. The system used 
in most European countries (Germany until 1985, France, Italy, Belgium and 
Luxembourg) is the d’Hondt system. It is based on a quota which is aimed at 
ensuring that seats are allocated to the party with the largest average number 
of votes per vacancy, and that, once all the seats have been allocated, the 
average number of votes which is required to win one seat, will be the same 
for each party. The Sainte-Laguë system is based on a formula that tends to 
favour moderately strong parties at the expense of both the very strong and 
the very weak parties. It is used in some of the Scandinavian countries and 
Germany (since 2008).65 

There are many proportional electoral systems. Some of them are less 
optimal to secure political rights of voters than others. The most elementary 
of these is a pure proportional system with closed lists where voters are 
expected to vote for a political party and where they are expected to condone 
the list of candidates, which is drawn up by a party. This form of proportional 
representation de facto replaces the constituent power of the countries’ 
citizens (popular sovereignty) with the sovereignty of political parties 
electing representative bodies. It severs the direct link between citizens and 
their representatives in Parliament, which is a prerequisite for democratic 
representation. 

To resolve this difficulty and to ensure that the content of political rights is 
not hollowed out to a mere shell, countries that endorse the constitutional state 
paradigm created other variations of proportional representation. One solution 
to ensure that voters can choose which candidates should represent them in 
Parliament is to use an open instead of closed list system. Most European 
countries now use the open list form of party-list voting.

In a closed list system, such as that currently in place in South Africa, the 
party determines the ranking of candidates and the voter simply casts a vote 
for the party as a whole. The problem with this system is that voters are not able 
to indicate their preference for any candidates on the list, but must accept the 
list in the order presented by the party. Winning candidates are selected in the 
exact order they appear on the list. Open list systems, by contrast, allow voters 
to express a preference for particular candidates, not just parties. It is designed 
to give voters some say over the order of the list and which candidates get 
elected. Within open list systems voters have more power to ensure a better 
quality leadership and ensure more accountability because they can prevent 

64 In terms of this system the voters rank individual candidates in order of preference. Unlike the 
party-list systems, it does not depend on the candidates being grouped into political parties. 
Votes are transferred between candidates in a manner similar to instant run-off voting.

65 See M Gallagher ‘Proportionality, Disproportionality and Electoral Systems’ (1991) 10 Electoral 
Studies 33; M Gallagher ‘Comparing Proportional Electoral Systems: Quotas, Thresholds, 
Paradoxes and Majorities’ (1992) 22 British J of Political Science 469.
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corrupt politicians or party officials with little popular support from being 
elected. 

A combination of open lists and pure proportionality where the whole 
country or whole provinces are regarded as a single constituency, does not 
necessarily overcome the dilemma of ‘faceless’ candidates though. It could 
also be very cumbersome insofar as voters would be required to select their 
preferential candidates from a list with thousands of candidates.66 The obvious 
solution is therefore to break the country down to smaller electoral units with 
shorter and more transparent lists for candidate selection. 

Typical variations are single-member constituencies with two ballots or 
multi-member constituencies with a proportional equalising factor. In the 
first variation, one candidate is directly elected for each constituency but 
each voter has a second ballot for a political party. The share of proportional 
voter support for each party determines how many list-candidates they are 
allotted after all the direct mandates have been taken into account. In the 
second variation, more than one candidate is elected for each constituency 
and candidates for different parties can be elected in the same constituency 
by voters each having a single vote. In both variations a specified number 
of seats are set aside for directly elected candidates and list-candidates to 
secure overall proportional representation that corresponds to a party’s 
relative voter support. The legitimacy of representation increases when the 
number of directly elected representatives is substantially higher than the 
amount of list candidates. Here too, the tendency is towards more openness 
and accountability of individual representatives. Thus open lists are preferred 
to closed lists. In both variations it is possible to accommodate independent 
candidates on the ballot for direct mandates.

(ii)  The Slabbert Commission recommendations

The Cabinet appointed the Slabbert Electoral Task Team (ETT) in 2002 to 
formulate parameters for an electoral system that would comply with all 
constitutional norms. The Report of the ETT, published in January 2003, 
recommended that a proportional electoral system with multi-member 
constituencies should be implemented. It proposed that 300 members of 
Parliament should be elected directly and a hundred on the basis of party-lists. 
It recommended that elections should be constituency based with a total of 69 
multi-member constituencies and expressed a preference for open lists in the 
long term.67 The ETT recommended that the new electoral system should only 
be adopted after the 2004 elections, as it would require extensive preparation.68

These recommendations were ignored for all practical purposes. The 
contested s 57A and the accompanying schedule 1A to the Electoral Act of 

66 In the 2009 general elections 9.425 candidates were nominated for election. See ‘Objections to 
338 candidates – IEC’ Politicsweb (19 March 2009). 

67 Report of the ETT 2003 <www.elections.org.za/content/WorkArea/DownloadAsset.
aspx?id=918>.

68 ETT ibid para 4.5.2.2. 
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1998 was adopted shortly after the ETT’s Report was published. The Electoral 
Laws Amendment Act of 2003, which turned the transitional arrangement of 
a pure proportional system based on closed lists into a permanent feature, was 
assented to on 6 November 2003.69 Apart from the fact that the constitutionality 
of this law is doubtful, it is open to question whether the Amendment Act 
qualifies as valid law at all.70

In 2006, during question time in Parliament, the Minister of Home 
Affairs admitted that the post-2004 cabinet had not looked at the ETT’s 
recommendations, but stated that the government would be ready to implement 
changes before the 2009 elections.71 This was not done. 

The procrastination to implement an alternative electoral system that would 
do justice to individual political rights as well as proportional representation 
of political parties might have different justifications. A constituency-based 
proportional electoral system with open lists will take away the scope of 
party leaders of the ruling alliance of the African National Congress/South 
African Communist Party (ANC/SACP) to select and determine the ranking 
of their joint candidates on a single party-list. The mechanism which is used 
to legitimise the pooling of candidates on a single list is dual membership 
of both parties. Thus, the ruling alliance has slipped elements of the block 

69 Section 57A and schedule 1A was inserted in the Electoral Act of 1998 by ss 15 & 25 of the 
Electoral Laws Amendment Act 34 of 2003, published in Government Gazette 25687 of 6 
November 2003. 

70 This Act has been adopted in a manner which is not consistent with s 81 of the Constitution. 
Section 32 of Act 34 of 2003 determines that it ‘comes into operation on a date set by the 
President by proclamation in the Gazette’. This provision therefore unconstitutionally delegates a 
legislative power of the National Assembly to the president, who is not a member of the Assembly 
(s 87 of the Constitution). The president performs certain functions in the legislative process, 
but does not have the power to adopt legislation. The participatory functions of the president, 
either as cabinet minister or in his capacity as head of state in the legislative process should be 
distinguished from the actual power to adopt legislation. As a cabinet member, he may initiate 
legislation in terms of s 85(2)(d) of the Constitution. At the end of the legislative process, after 
Parliament has adopted legislation, he must assent to it in his capacity as head of state, and must 
do so in the manner foreseen by s 79 of the Constitution. The act of assenting to legislation 
signals that a statute has officially become part of the formal body of law of the Republic. That 
should be clearly distinguished from the commencement of a statute, which is regulated by 
s 81 of the Constitution. Section 81 specifies that the power to determine when a statute should 
commence is a legislative power, and thus a power that only the National Assembly may exercise 
in terms of ss 43 & 44 of the Constitution. The Assembly has two possible options: an Act either 
takes effect on the day of its publication or on a date determined in terms of the Act. In other 
words, if an Act does not specify a date when the Act should enter into force, it automatically 
enters into force on the date of its publication. Some judgments of the Constitutional Court on 
the interpretation of s 81 are highly controversial because the court extended legislative powers 
to the head of state (in conflict with s 87) and made a de facto veto or indefinite postponement 
of the commencing of legislation adopted by Parliament possible despite a clear constitutional 
regulation to the contrary (s 79). The course taken by the Constitutional Court is in urgent need 
of reconsideration. For a critical appraisal, see L Wolf ‘Pre- and Post-Trial Equality in Criminal 
Justice in Context of the Separation of Powers’ (2011) 14(5) Potchefstroom Electronic LJ 58, 
159–64. Thus, not only the constitutionality of s 57A and schedule 1A is at stake; the question is 
also whether this Act is valid law at all. If that is not the case, it is not legally binding. 

71 P de Lille ‘ID Puts Van Zyl Slabbert Commision Report back on National Agenda and Welcomes 
Minister’s Pledge to Implement Findings by 2009’ (16 August 2006) ID Press release <www.
id.org.za>; IESA Election Update South Africa: February – July 2009 (2010) 33.
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system into the pure proportional closed-list system instead of adhering to the 
constitutional norm of a democratic multi-party system. This has enabled the 
ANC and SACP to create an artificial one-party dominance. This practice is 
obviously constitutionally questionable,72 although a legislative loophole has 
been created to give it a gloss of legality.73

The current system lends itself to manipulation by cliques in parties who 
have gained the upper hand to establish a system of political patronage. 
Trade-offs to secure support in order to stay in power, be they in the form 
of powerful positions or lucrative state contracts, however, undermines 
grassroots democracy and is a fertile breeding ground for corruption and 
self-enrichment. A major weakness of the closed-list pure proportional 
representation system is that representatives are accountable to party officials 
rather than the electorate.74 

The brazenness with which this system is protected is quite breathtaking. In 
2012, the chief whip of the ANC stated that South Africa’s democracy ‘is not 
mature enough’ to entertain the kind of system recommended by the Slabbert 
ETT, because it has ‘a largely illiterate population’.75 It almost sounds as if 
the chief whip would prefer colonial practices where black voters were only 
allowed to vote when they could present a civilisation certificate to a proper 
electoral system where each and every citizen counts.76 The point is that when 
these so-called ‘illiterate voters’ can manage with constituency-based local 

72 This practice contravenes s 3(2) of the Constitution, which guarantees equal benefits and rights 
of citizenship. The political rights under s 19 of the Bill of Rights all fall in this category. Just 
like a candidate cannot stand for two political parties at the same time, and a voter cannot vote for 
multiple political parties in an election, dual membership of political parties with the objective 
that two political parties can contest elections on a single ticket is also not constitutional.

73 The Electoral Commission Act 51 of 1996 s 1(vi) defines a ‘party’ as ‘any registered party, and 
includes any organisation or movement of a political nature which publicly supports or opposes 
the policy, candidates or cause of any registered party, or which propagates non-participation in 
any election’ (emphasis added). Unlike the classic definition of a political party which stresses 
the legal nature of a party as free association of persons endorsing specific political objectives 
and campaigning to convince voters of their policies on a competitive basis in elections, this 
definition clearly intends to undercut the competitive nature of political parties in a plural 
democracy. 

74 Editorial ‘Making Parliament Account to Voters’ Business Day (7 March 2013); O Makgoale 
‘Insight: Electoral Reform will Solve ANC’s Accountability Crisis’ Daily Dispatch (14 January 
2013); ‘Time to Rethink on how Political Leadership is Chosen if South Africa is to Prosper’ 
ISS News (6 November 2012); ‘Election “Slates” Undermine ANC: Manuel’ The New Age (13 
February 2011); ‘Slates Make Mockery of ANC Internal Democracy: Analyst’ SABC News (20 
December 2012).

75 See ‘“Out of Touch” MPs Defended’ The Sowetan (23 March 2012). The impression has been 
created that low-ranking members of the party are simply regarded as ‘voting cattle’. See ‘Road 
to Mangaung: ANC Herds its “Voting Cattle”’ Mail & Guardian (7 December 2012).

76 In colonial times, political representation was restricted to white men only, except in the Cape 
and Natal where a small group of black, Coloured and Indian males were allowed to vote owing 
to income or property-right considerations. In Natal, black and Indian males could vote when 
they were in possession of a so-called civilisation certificate and were recommended by three 
white male voters to the governor (Act 11 of 1865). In the Cape, all adult British male subjects 
who owned a house or earned at least £50 per year could vote (Ordinance 9 of 1853 as amended 
by Act 9 of 1892).
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government elections, they surely would be able to cope with that at a national 
and provincial level as well.

It is exactly this state of affairs that the applicant contested. Majola 
complained that the current proportional electoral system:

prejudices the voters because they are effectively compelled to vote for candidates not of 
their choice, but those chosen and presented by political parties’ interests and indirectly the 
voters’ interests.77 

He further argued that it is in the best interest of fairness, equity and good 
governance:

that voters should be afforded the right to vote for a candidate of their choice to represent their 
interests, with such a candidate to be accountable to the voters who elect them.78 

The tactics of procrastination to establish a proper electoral system that would 
comply with all constitutional norms has become more than obvious. Thus, 
the applicant argued that enough time has passed since the adoption of the 
final Constitution to implement a proper electoral system and that it could no 
longer be said that parameters for which the transitional system was conceived 
should prevail. 

The court rejected the applicant’s argument that the Assembly had had more 
than enough time to implement a proper electoral system and upheld s 57A 
on the premises that a ‘statutory provision does not become unconstitutional 
because certain things have changed in society’.79 The court misconstrued 
Majola’s argument that referred to the ‘changing dynamics’ of society:80 he 
argued that the transitional measures were a temporary solution for the very 
first election and that once the new Constitution established equal political 
rights for every citizen, the requirements of the Bill of Rights under s 19(3)
(b) could no longer be negated by postponing the adoption of legislation that 
would give effect to these rights as well as taking the norm of proportional 
representation into account. It was already pointed out that the court also 
endorsed the novel idea that the electoral law, which ss 46 and 105 oblige the 
Assembly to adopt, should be ‘subject to’ the transitional arrangement.81 

The biggest problem of the current system is that it lacks legitimacy – 
both in a real sense and in a formal sense. The Human Sciences Research 
Council survey on voter participation in the 2010/2011 local government 
elections showed that only 27 per cent of voters were satisfied with the elected 
politicians and 29 per cent with political parties. There was a pervasive level 
of cynicism and mistrust in politicians, their motives and their general failure 
to deliver on election promises.82 The fact that party leaders believe that they 
may withdraw any sitting member of Parliament or member of a provincial 

77 Majola (note 1 above) para 7.
78 Ibid para 8.
79 Ibid paras 23–4.
80 Ibid para 25.
81 See the discussion under part II(b).
82 ‘EC Voter Participation Survey 2010/11: An Overview of Results’ (14 April 2011) <http://www.

hsrc.ac.za/uploads/pageContent/562/IECVPSPresentationFinal09Apr2011.pdf
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legislature at any time and replace that person with another from the party-
list contributes to the lack of political legitimacy.83 This is destructive of 
the mandate of individual members of Parliament as representatives of the 
electorate and reinforces a party control system, which is not in the interest of 
democratic transparency and accountability.84

The current electoral system also lacks formal legitimacy insofar as it falls 
short of properly translating the norm of democratic representation based 
on universal adult suffrage that would ensure accountability and openness 
become a reality.

In the process of balancing the individual right of the applicant to stand for 
political office as an independent candidate with the principle of proportional 
representation, the court should have applied the test of proportionality to 
determine whether the limitation of his right is reasonable and justifiable and 
whether there are less intrusive options to accommodate his right to stand 
for office and to secure, in general, proportional representation.85 From the 
above exposition, it should be clear that less intrusive options are available 
and have been recommended in 2003, but have been ignored by the political 
elite in power.

IV  conclusIons

In the light of the above discussion, one cannot but conclude that the Majola 
judgment constitutes a serious miscarriage of justice. Universal adult suffrage, 
the principle of regular elections and a multi-party democratic system to 
ensure accountability, transparency and openness are all foundational values 
that are enshrined in s 1(d) of the Constitution. The foundational values listed 
by this provision are entrenched and can only be amended by a 75 per cent 
majority of the Assembly.86 

The concept of ‘universal adult suffrage’ has been typified in more detail 
by s 19 of the Bill of Rights. Universal adult suffrage encompasses the 
right of every citizen to stand for political office, to vote, the choice to be a 
member of a political party and/or to campaign for it, and the right to free, 
fair and regular elections. The very notion of democratic representation is 
rooted in popular sovereignty of the country’s citizens. Not only the right to 
vote and the right to have elections conducted freely, fairly and regularly are 
inherent in a democratic system; candidate selection and the right to stand 
for office are just as important. The ousting of the right of all citizens with no 
political party membership to stand for political office is therefore a serious 

83 ‘ANC may Remove Candidates after Elections – Jacob Zuma’ Politicsweb (28 April 2011) 
<http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page72308?oid=233129&sn=De
tail&pid=72308>.

84 The resulting insecurity among parliamentarians who hold their positions at the behest of party 
leadership weakens any predispositions by back-benchers to exercise oversight with respect to 
the executive. See D Nupen ‘Elections, Constitutionalism and Political Stability in South Africa’ 
(2004) 4 African J on Conflict Resolution 119, 141–2.

85 Bill of Rights s 36(1)(c)–(d).
86 Constitution s 74(1).
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infringement of their political rights. The rights of this category of potential 
eligible candidates to stand for office independent of party affiliation may 
be limited to the extent that it is reasonable and justifiable, but cannot be 
ousted completely. Their political rights must be balanced with the equally 
important constitutional norm prescribing a multi-party democratic system of 
government. Inherent in multi-party systems is that they rely on proportional 
representation of political parties. There are many different proportional 
systems, of which the pure proportional electoral system with closed lists 
is the least suitable to accommodate fully the inalienable political rights of 
citizens and ensure accountability and openness. What is most problematic 
about a pure proportional system with closed lists is that it unconstitutionally 
shifts the constituent power of the democratic state from the collective of 
individual citizens to political parties. 

The type of proportional representation which is implemented is therefore 
of great importance and crucial to secure the political rights of every citizen. 
Since there are more suitable variations of proportional representation that 
would also do justice to the right of individual citizens to stand as independent 
candidates in elections, the judgment in Mojola fails to comply with the 
relevant constitutional norms. The presiding judge not only refused to apply 
the test of proportionality, which is prescribed by the limitation clause, but 
also condoned the complete ousting of the applicant’s right to stand for office.
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